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 J USTICE STEVENS, concurr ing in the judgments. 

 The Court  ends its opinion with the important  obser va-

t ion that  our  holding today is fully consistent  with a  

cont inuat ion of the vigorous debate about  the “morality, 

legality, and pract icality of physician -assisted suicide” in a 

democrat ic society. Ante, at  32.  I write separately to make 

it  clear  that  there is a lso room for  fur ther  debate about  the 

limits that  the Const itut ion places on the power of the 

States to punish the pract ice. 
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 I 

 The morality, legality, and pract icality of capital punish -

ment  have been the subject  of debate for  many years. In 

1976, this Court  upheld the const itut ionality of the pract ice 

in cases coming to us from Georgia,
1
 Flor ida

2
, and Texas.

3
 

In  those cases we concluded that  a  State does have the 

power to place a  lesser  value on some lives than on others; 

there is no absolute requirement  that  a State t reat  a ll 

human life as having an equal r ight  to preservat ion. 

Because the state legisla tures had sufficient ly narrowed the 

category of lives that  the State could  terminate, and had 

enacted special procedures to ensure that  the defendant 

belonged in that  limited category, we concluded that  the 

statutes were not  unconst itut ional on their  face. In la ter  

cases coming to us from each of those States, however, we 

found that  some applicat ions of the statutes were 

unconst itut ional.
4
 

 Today, the Court  decides that  Washington's statute 

prohibit ing assisted suicide is not invalid “on its face,” that  

is to say, in  all or most  cases in which it  might  be applied.
5
  

That  holding, however, does not  foreclose the possibility 

that  some applicat ions of the statute might  well be invalid. 

 As or iginally filed, this case presented a  challenge to the 

Washington statute on its face and as it  applied to three 

terminally ill, mentally competent  pat ients and to four 

physicians who t reat  terminally ill pat ients.  After the 

Dist r ict  Court  issued its opinion holding that  the statute 

placed an undue burden on the r ight  to commit  physi-

cian-assisted suicide, see Com passion in Dying v. 

                                            
   

1
Gregg v. Georgia, 428 U. S. 153 (1976) 

   
2
Proffitt v. Florida, 428 U. S. 242 (1976). 

   
3
J urek  v. Texas, 428 U. S. 262 (1976). 

   
4
See, e.g., Godfrey v. Georgia, 446 U. S. 420 (1980); Enm und  v. Florida, 

458 U. S. 782 (1982); Penry v. Lynaugh, 492 U. S. 302 (1989). 

   
5
See ante, a t  3, n . 5. 
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Washington, 850 F. Supp. 1454, 1462, 1465 (WD Wa sh. 

1994), the three pat ients died. Although the Court  of 

Appeals considered the const itut ionality of the statute “as 

applied to the prescr ipt ion of life-ending medicat ion for  use 

by terminally ill, competent  adult  pat ients who wish to 

hasten their  deaths,” Com passion in Dying v. Washington, 

79 F. 3d 790, 798 (CA9 1996), the court  did not have before 

it  any individual plaintiff seeking to hasten her  death or 

any doctor  who was threatened with prosecut ion for 

assist ing in the suicide of a par t icular pat ient; it s analysis 

and eventual holding that  the statute was unconst itut ional 

was not  limited to a  par ticular  set  of plaint iffs before it . 

 The appropriate standard to be applied in cases making 

facial challenges to state statutes has been the subject  of 

debate within this Court . See Janklow  v. Planned 

Parenthood, S ioux Falls Clinic, 517 U. S. ___ (1996).  

Upholding the validity of the federal Bail Reform Act  of 

1984, the Court  stated in United S tates v. S alerno, 481 U. S. 

739 (1987), that  a  “facial challenge t o a legislat ive Act  is, of 

course, the most  difficult  challenge to mount  successfully, 

since the challenger  must establish that  no set  of 

circumstances exists under  which the Act  would be valid.” 

Id., a t  745.
6
 I do not  believe the Court  has ever  actually 

applied such a  st r ict  standard,
7
 even in S alerno it self, and 

                                            
   

6
If the Cour t  had actually applied the S alerno standard in  this act ion, 

it  would have taken only a  few paragraphs to identify situations in  which  

the Washington sta tute could be validly en forced.  In S alerno itself, the 

Cour t  would have needed on ly to look at  whether  the sta tute could be 

constitu t ionally applied to the arrestees before it ; any further analysis 

would have been superfluous. See Dorf, Facia l Challenges to Sta te and 

Federal Sta tutes, 46 Stan. L. Rev. 235, 239–240 (1994) (arguing that  if the 

S alerno standard were taken  litera lly, a  lit igant  could not  succeed in  her  

facia l challenge unless she a lso succeeded in her as applied challenge).  

   
7
In other cases and in  other contexts, we have imposed a  significantly 

lesser burden on the challenger.  The most  lenient  stan dard that  we 

have applied requires the challenger to establish that  the invalid 

applicat ions of a  sta tute “must  not  only be real, but  substantia l as well, 
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the Court  does not appear  to apply S alerno here.  

Nevertheless, the Court  does conceive of respondents' claim 

as a  facial challenge —a ddressing not the applicat ion of the 

statute to a  par t icular set  of plaint iffs before it , but  the 

const itut ionality of the statute's categorical prohibit ion 

against  “aid[ing] another person to attempt suicide.”  Ante, 

a t  18 (internal quotat ion marks omit ted) (cit ing Wash. Rev. 

Code §9A.36.060(1) (1994)).  Accordingly, the Court  

requires the plaint iffs to show that  the interest  in  liber ty 

protected by the Fourteenth Amendment  “includes a  r ight  

to commit  suicide which itself includes a  r ight to assistance 

in  doing so.” Ante, a t  18. 

 History and t radit ion provide ample support  for  refusing 

to recognize an open-ended const itut ional r ight to commit 

suicide. Much more than the State's paternalist ic interest  

in  protect ing the individual from the ir revocable 

consequences of an ill-advised decision motivated by 

temporary concerns is a t  stake. There is t ruth in J ohn 

Donne's observat ion that  “No man is an island.”
8
 The State 

                                                                                                  

judged in rela t ion to the sta tute's pla inly legit imate sweep.” Broadrick  v. 

Oklahom a, 413 U. S. 601, 615 (1973). As the Court 's opinion  

demonstra tes, Washington 's sta tute prohibit ing assisted suicide has a  

“plainly legit imate sweep.”  While that  demonstra t ion provides a  

sufficient  just ificat ion for reject ing respondents' facia l challenge, it  does 

not  mean that  every applicat ion of the sta tute should or will be upheld.  

   
8
“Who casts not  up his eye to the sun when it  r ises? bu t  who takes off 

his eye from a comet when  that  breaks out? Who bends not  his ear  to any 

bell which upon any occasion rings? but  who can  remove it  from tha t  bell 

which is passing a  piece of him self out  of this world? No man is an island, 

entire of itself; every man is a  piece of the continent , a  part  of the main. If 

a  clod be washed away by the sea , Europe is the less, as well as if a  prom -

ontory were, as well as if a  manor of thy fr iend's or  of thine own were; any 

man's death diminishes me, because I am involved in  mankind; and 

therefore never send to know for whom the bell tolls; it  tolls for thee.”  J. 

Donne, Medita t ion No. 17, Devotions Upon Emergent Occa sions 86, 87 (A. 

Raspa ed. 1987). 
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has an interest  in  preserving and foster ing the benefits that  

every human being may provide to the community —a  

community that  thr ives on the exchange of ideas, 

expressions of affect ion, shared memories and humorous 

incidents as well as on the mater ial contr ibut ions that  its 

members create and support . The value to others of a  

person's life is far  too precious to allow the individual to 

claim a const itut ional ent it lement  to complete autonomy in  

making a decision to end that  life. Thus, I fully agree with 

the Court  that  the “liber ty” protected by the Due Process 

Clause does not  include a  categorical “r ight to commit 

suicide which itself includes a  r ight  to assistance in doing 

so.” Ante, a t  18. 

 But  just  as our conclusion that  capital punishment  is not  

always unconst itut ional did not  preclude later  decisions 

holding that  it  is sometimes impermissibly cruel, so is it  

equally clear  that  a  decision upholding a  general statutory 

prohibit ion of assisted suicide does not  mean that  every 

possible applicat ion of the statute would be valid. A State, 

like Washington, that  has authorized the death penalty and 

thereby has concluded that  the sanct ity of human life does 

not  require that  it  a lways be preserved, must acknowledge 

that  there are situat ions in which an int erest  in  hastening 

death is legit imate. Indeed, not  only is that  interest  

sometimes legit imate, I am also convinced that  there are 

t imes when it  is ent it led to const itut ional protection. 

FOR MORE INFORMATION, PLEASE VISIT HTTPS://COMPASSIONANDCHOICES.ORG



 96–110 & 95–1858—CONCUR 

 

6 WASHINGTON v. GLUCKSBERG 
 

 

 
 II 

 In Cruzan  v. Director, Mo. Dept. of Health, 497 U. S. 261 

(1990), the Court  assumed that  the interest  in  liber ty 

protected by the Fourteenth Amendment  encom passed the 

r ight  of a  terminally ill pat ient  to direct  the withdrawal of 

life-sustaining t reatment . As the Court  correct ly observes 

today, that  assumption “was not simply deduced from 

abstract  concepts of personal autonomy.”  Ante, a t  21. 

Instead, it  was supported by the common -law tradit ion 

protect ing the individual's general r ight  to refuse unwanted 

medical t reatment. Ibid.  We have recognized, however, 

that  this common-law right  to refuse t reatment  is neither 

absolute nor  always sufficient ly weighty to overcome valid 

countervailing state interests. As J ust ice Brennan pointed 

out  in his Cruzan dissent , we have upheld legislat ion 

imposing punishment on persons refusing to be vaccinated, 

497 U. S., a t  312, n. 12, cit ing Jacobson  v. Massachusetts, 

197 U. S. 11, 26–27 (1905), and as J USTICE SCALIA pointed 

out  in his concurrence, the State ordinar ily has the r ight  to 

interfere with an at tempt  to commit suicide by, for  example, 

forcibly placing a bandage on a self-inflicted wound to stop 

the flow of blood. 497 U. S., a t  298.  In most cases, the 

individual's const itut ionally protected interest  in  his or  her  

own physical autonomy, including the r ight  to refuse un -

wanted medical t reatment , will give way to the State's 

interest  in  preserving human life. 

 Cruzan, however, was not  the normal case.  Given the 

ir reversible nature of her  illness and the progr essive 

character  of her suffer ing,
9
 Nancy Cruzan's interest  in 

refusing medical care was incidental to her  more basic 

interest  in  controlling the manner  and t iming of her  death.  

In finding that  her  best  in terests would be served by 

cut t ing off the nourishment  that  kept  her alive, the tr ia l 

court  did more than simply vindicate Cruzan's interest  in  
                                            
   

9
See 497 U. S., a t  332, n . 2. 
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refusing medical t reatment ; the court , in  essence, 

authorized affirmat ive conduct that  would hasten her 

death.  When this Court  reviewed the case and upheld 

Missouri's requirement that  there be clear and convincing 

evidence establishing Nancy Cruzan's intent  to have 

life-sustaining nourishment  withdrawn, it  made two 

important  assumpt ions: (1) that  there was a  “liber ty 

interest” in refusing unwanted t reatment  protected by the 

Due Process Clause; and (2) that  this liberty interest  did 

not  “end the inquiry” because it  might  be outweighed by 

relevant  state interests. Id., a t  279.  I agree with both of 

those assumptions, but  I insist  that  the source of Nancy 

Cruzan's r ight  to refuse t reatment  was not  just  a  

common-law rule.  Rather, this r ight is an aspect of a far 

broader  and more basic concept of freedom that  is even 

older  than the common law.
10

 This freedom embraces, not 

merely a  person's r ight  to refuse a  par t icular  kind of 

unwanted t reatment , but  a lso her  interest  in  dignity, and in 

determining the character  of the memories that  will survive 

long after  her death.
11

 In  recognizing that  the State's 

                                            
   

10
“[N]either the Bill of Rights nor the laws of sovereign States crea te 

the liberty which the Due Process Clause protects.  The relevant  

constitu t ional provisions are limita t ions on the power of the sovereign to 

infringe on  the liberty of the cit izen .  The relevant  sta te laws either  

create property r ights, or  they curta il the freedom of the cit izen who must  

live in  an  ordered society.  Of course, law is essential to the exercise and 

enjoyment of individual liberty in  a  complex society.  But it  is not the 

source of liberty, and surely not  the exclusive source. 

 “I had thought it  self-evident  that  a ll men were endowed by 

their  Creator with liberty as one of the ca rdinal unalienable r ights.  It  is 

that  basic freedom which the Due Process Clause protects, ra ther tha n  

the part icular  r ights or  privileges conferred by specific laws or  

regulat ions.”  Meachum  v. Fano, 427 U. S. 215, 230 (1976) (STEVENS, J., 

dissenting). 

   
11

“Nancy Cruzan 's interest  in  life, no less than that  of any other  

person, includes an interest  in  how she will be thought of after  her  death  

by those whose opinions mat tered to her.  There can be no doubt that 
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interests did not  outweigh Nancy Cruzan's liber ty interest  

in  refusing medical t reatment , Cruzan  rested not  simply on 

the common-law r ight  to refuse medical t reatment , but —a t  

least  implicit ly —on the even more fundamental r ight  to 

make this “deeply personal decision,” 497 U. S., a t  289 

(O'CONNOR, J., concurr ing). 

 Thus, the common-law r ight  to protect ion from bat tery, 

which included the r ight  to refuse medical treatment  in 

most  circumstances, did not  mark “the outer  limits of the 

substant ive sphere of liber ty” that  supported the Cruzan 

family's decision to hasten Na ncy's death. Planned 

Parenthood of S outheastern Pa. v. Casey, 505 U. S. 833, 848 

(1992). Those limits have never  been precisely defined. They 

are generally ident ified by the importance and character  of 

the decision confronted by the individual, Whalen  v. Roe, 

429 U. S. 589, 599–600, n. 26 (1977). Whatever  the outer 

limits of the concept may be, it  definitely includes 

protect ion for  matters “central to personal dignity and 

autonomy.” Casey, 505 U. S., a t  851.  It  includes, 

“the individual's r ight to make certain unusually 

important  decisions that  will affect  his own, or  his 

family's, dest iny.  The Court  has referred to such 

decisions as implicat ing `basic values,' as being 

`fundamental,' and as being dignified by history and 

                                                                                                  

her life made her dear to her family and to others.  How she dies will 

affect  how that  life is remembered.”  Cruzan  v. Director, Mo. Dept. of 

Health, 497 U. S. 261, 344 (1990) (STEVENS, J., dissenting). 

 “Each of us has an interest  in  the kind of memories that  will survive 

after  death .  To that  end, individual decisions are often  motivated by 

their  impact  on others.  A member of the kind of family identified in the 

tr ia l court 's findings in  this case would likely have not  only a  normal 

interest  in  minimizing the burden that  her own illness imposes on others, 

but  a lso an interest  in  having their  memories of her filled predominantly 

with thoughts about her past  vita lity ra ther than her current  condit ion.”  

Id., a t  356.  
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t radit ion.  The character  of the Court 's language in 

these cases br ings to mind the or igins of the American 

her itage of freedom —t h e abiding interest  in individual 

liber ty that  makes cer tain state int rusions on the 

cit izen 's r ight  to decide how he will live his own life 

intolerable.” Fitzgerald  v. Porter Mem orial Hospital, 523 

F. 2d 716, 719–720 (CA7 1975) (footnotes omit ted), cer t . 

denied, 425 U. S. 916 (1976).
 

The Cruzan  case demonstrated that  some state int ru sions 

on the r ight  to decide how death will be encoun tered are 

also intolerable.  The now-deceased plaintiffs in this action 

may in fact  have had a  liber ty interest  even stronger  than  

Nancy Cruzan's because, not only were they terminally ill, 

they were suffer ing constant  and severe pain.  Avoiding 

intolerable pain and the indignity of living one's final days 

incapacitated and in agony is cer tainly “[a]t  the hear t  of 

[the] liberty . . . to define one's own concept  of existence, of 

meaning, of the universe, and of the mystery of human life.”  

Casey, 505 U. S., a t  851. 

 While I agree with the Court  that  Cruzan  does not  decide 

the issue presented by these cases, Cruzan  did give 

recognit ion, not  just  to vague, unbridled not ions of 

autonomy, but  to the more specific interest  in  making 

decisions about  how to confront an imminent  death.  

Although there is no absolute r ight  to physician -assisted 

suicide, Cruzan  makes it  clear  that  some individuals who 

no longer  have the opt ion of deciding whether  to live or  to 

die because they are a lready on the threshold of death have 

a  const itut ionally protected interest  that  may outweigh the 

State's interest  in  preserving life at  a ll costs. The liber ty 

interest  a t  stake in a  case like this differs from, and is 

st ronger  than, both the common -law r ight  to refuse medical 

t reatment  and the unbridled interest  in  deciding whether  to 

live or  die. It  is an interest  in deciding how, rather  than 

whether, a  cr it ical threshold shall be crossed. 
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 III 

 The state interests support ing a  general rule banning the 

pract ice of physician-assisted suicide do not  have the same 

force in all cases.  First  and foremost of these interests is 

the “`unqualified interest  in  the preservat ion of human life,'

” ante, a t  24, (quot ing Cruzan, 497 U. S., a t  282,) which is 

equated with “`the sanctity of life,'” ante, a t  25, (quot ing the 

American Law Inst itute, Model Penal Code §210.5, 

Comment  5, p. 100 (Official Draft  and Revised Comments 

1980)).  That interest  not only just ifies— it  com-

mands —m aximum protect ion of every individual's interest  

in  remaining alive, which in turn commands the same 

protect ion for  decisions about  whether  to com mence or to 

terminate life-support  systems or  to admin ister  pain 

medicat ion that  may hasten death. Proper ly viewed, 

however, this interest  is not  a  collect ive interest  that  should 

always outweigh the in terests of a  person who because of 

pain, incapacity, or  sedat ion finds her  life intolerable, but  

rather, an aspect of individual freedom. 

 Many terminally ill people find their  lives meaningful 

even if filled with pain or  dependence on others. Some find 

value in living through suffer ing; some have an abiding 

desire to witness par t icular  events in their  families' lives; 

many believe it  a  sin to hasten death. Individuals of 

different  religious faiths make different  judgments and 

choices about  whether to live on under  such circumstances.  

There are those who will want  to cont inue aggressive 

t reatment ; those who would prefer terminal sedat ion; and 

those who will seek withdrawal from life-support  systems 

and death by gradual starva t ion and dehydrat ion. Although 

as a  general mat ter the State's interest  in  the contr ibut ions 

each person may make to society outweighs the person's 

interest  in  ending her  life, this interest  does not  have the 

same force for  a  terminally ill pat ient  faced not  with the 

choice of whether  to live, only of how to die.  Allowing the 
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individual, ra ther  than the State, to make judgment s “ 

`about  the “quality” of life that  a  par t icular individual may 

enjoy.'” ante, a t  25 (quoting Cruzan, 497 U. S., at  282), does 

not  mean that  the lives of terminally-ill, disabled people 

have less value than the lives of those who are hea lthy, see 

ante, a t  28.  Rather, it  gives proper recognit ion to the 

individual's interest  in  choosing a  final chapter  that  accords 

with her  life story, rather  than one that  demeans her  values 

and poisons memories of her. See Brief for  Bioethicists as 

Am ici Curiae 11; see also R. Dworkin, Life's Dominion 213 

(1993) (“Whether  it  is in  someone's best  interests that  his 

life end in one way rather  than another  depends on so much 

else that  is special about  him —a bout  the shape and 

character  of his life and his own sense of his integr ity and 

cr it ical interests —t ha t  no uniform collect ive decision can 

possibly hope to serve everyone even decent ly”). 

 Similar ly, the State's legit imate interests in  prevent ing 

suicide, protect ing the vulnerable from coercion and abuse, 

and prevent ing euthanasia  are less significant  in  this 

context . I agree that  the State has a  compelling interest  in  

prevent ing persons from commit t ing suicide because of 

depression, or  coercion by third par t ies.  But the State's 

legit imate interest  in  preven t ing abuse does not apply to an 

individual who is not vict imized by abuse, who is not 

suffer ing from depression, and who makes a  rat ional and 

voluntary decision to seek assistance in dying.  Although, 

as the New York Task Force report  discusses, diagnosin g 

depression and other mental illness is not  always easy, 

mental health workers and other professionals exper t  in  

working with dying pat ients can help pat ients cope with 

depression and pain, and help pat ients assess their  opt ions.  

See Brief for Wash ington State Psychological Associat ion et  

a l. as Am ici Curiae 8–10. 

 Relatedly, the State and am ici express the concern that  

pat ients whose physical pain is inadequately t reated will be 

more likely to request  assisted suicide.  Encour aging the 
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development  and ensuring the availability of adequate pain 

t reatment  is of utmost importance; pallia t ive care, however, 

cannot  alleviate all pain and suffer ing. See Orent licher, 

Legalizat ion of Physician Assisted Suicide: A Very Modest 

Revolut ion, 38 Boston College L. Rev. (Galley, p. 8) (1997) 

(“Greater use of pallia t ive care would reduce the demand 

for  assisted suicide, but it  will not  eliminate [it]”); see also 

Brief for  Coalit ion of Hospice Professionals as Am ici Curiae 

8 (cit ing studies showing that  “[a]s death becomes more 

imminent , pain and suffer ing become progressively more 

difficult  to t reat”).  An individual adequately informed of 

the care alternat ives thus might  make a rat ional choice for  

assisted suicide.  For such an individual, the State's 

interest  in  prevent ing potent ial abuse and mistake is only 

minimally implicated. 

 The final major  interest  asser ted by the State is it s 

interest  in preserving the t radit ional integr ity of the 

medical profession. The fear  is that  a  rule permit t ing 

physicians to assist  in  suicide is inconsistent  with the 

percept ion that  they serve their  pat ients solely as healers.  

But  for  some pat ients, it  would be a  physician 's refusal to 

dispense medicat ion to ease their  suffer ing and make their  

death tolerable and dignified that  would be inconsistent  

with the healing role  See Block & Billings, Pat ient 

Request  to Hasten Death, 154 Archives Internal Med. 2039, 

2045 (1994) (A doctor 's refusal to hasten death “may be 

experienced by the [dying] pat ient  as an abandonment , a 

reject ion, or  an expression of inappropriate paternalist ic 

authority”). For  doctors who have long-standing 

relat ionships with their  pat ients, who have given their  

pat ients advice on alternat ive t reat ments, who are 

at tent ive to their  pat ient 's individualized needs, and who 

are knowledgeable about  pain symptom management  and 

pallia t ive care opt ions, see Quill, Death and Dignity, A Case 

of Individualized Decision Making, 324 New England J. of 

Med. 691–694 (1991), heeding a  pat ient 's desire to assist  in 
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her  suicide would not  serve to harm the physician -pat ient  

relat ionship.  Fur thermore, because physicians are already 

involved in making decisions that  hasten the death of 

terminally ill pat ients —t hrough terminat ion of life 

support , withholding of medical t reatment, and termina l 

sedat ion —t here is in  fact  significant  tension between the 

t radit ional view of the physician 's role and the actual 

pract ice in a  growing number  of cases.
12

 

 As the New York State Task Force on Life and the Law 

recognized, a  State's prohibit ion of assisted suicide is 

just ified by the fact  that  the “`ideal'” case in which “pat ients 

would be screened for  depression and offered t reatment , 

effect ive pain medication would be available, and all 
                                            
   

12
I note tha t  there is evidence that  a  significant  number of physicians 

suppor t  the practice of hastening dea th in  par t icular  situa tions.  A 

survey published in  the New England J ournal of Medicine, found that  

56% of responding doctors in  Michigan prefer red legalizing assisted 

suicide to an explicit  ban. Bachman et  a l., At t itudes of Michigan 

Physicians and the Public Toward Legalizing Physician-Assisted Suicide 

and Voluntary Euthanasia , 334 New England J. Med. 303–309 (1996).  

In  a  survey of Oregon doctors, 60% of the responding doctors supported 

legalizing assisted suicide for terminally ill pat ients. See Lee et  a l., 

Legalizing Assisted Suicide—Views of Physicians in  Oregon, 335 New 

England J. Med. 310–315 (1996).  Another study showed that  12% of 

physicians polled in  Washington State repor ted that  they had been asked 

by their  terminally ill pat ients for prescript ions to hasten dea th, and 

that , in  the year prior to the study, 24% of those physicians had complied 

with such requests. See Back, Wallace, Starks, & Perlman, Physi-

cian-Assisted Suicide and Eutha nasia  in  Washington Sta te, 275 J AMA 

919–925 (1996); see a lso Doukas, Water house, Gorenflo, & Seld, Att itudes 

and Behaviors on Physician -Assisted Death : A Study of Michigan  

Oncologists, 13 J. Clinical Oncology 1055 (1995) (repor t ing that  18% of 

responding Michigan oncologists reported active pa rt icipation in  assisted 

suicide); Slome, Moulton, Huffine, Gorter, & Abrams, Physicians' 

Att itudes Toward Assisted Suicide in  AIDS, 5 J. Acquired Immune 

Deficiency Syn dromes 712 (1992) (report ing that  24% of responding 

physicians who t reat  AIDS pa tients would likely grant  a  patient 's request  

for assistance in  hasten ing death).  

FOR MORE INFORMATION, PLEASE VISIT HTTPS://COMPASSIONANDCHOICES.ORG



 96–110 & 95–1858—CONCUR 

 

14 WASHINGTON v. GLUCKSBERG 
 

 

pat ients would have a support ive commit ted family and 

doctor” is not  the usual case. New York State Task Force on 

Life and the Law, When Death Is Sought: Assisted Suicide 

and Euthanasia  in the Medical Context  120 (May 1994).  

Although, as the Court  concludes today, these potential 

harms are sufficient  to support  the State's  general public 

policy against  assisted suicide, they will not  a lways 

outweigh the individual liber ty interest  of a  par t icular  

pat ient .  Unlike the Court  of Appeals, I would not say as a 

categorical mat ter  that  these state interests are invalid as 

to the ent ire class of terminally ill, mentally competent 

pat ients.  I do not, however, foreclose the possibility that  

an individual plaint iff seeking to hasten her  death, or a  

doctor  whose assistance was sought, could prevail in  a  more 

par t icular ized challenge.  Future cases will determine 

whether  such a  challenge may succeed. 
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 IV 

 In New York, a  doctor  must  respect a  competent  person's 

decision to refuse or  to discont inue medical t reatment  even 

though death will thereby ensue, but  the same doctor  would 

be guilty of a felony if she provided her  pat ient  assistance 

in commit t ing suicide.
13

  Today we hold that  the Equal 

Protect ion Clause is not violated by the result ing disparate 

t reatment  of two classes of terminally ill people who may 

have the same interest  in  hastening death. I agree that  the 

dist inct ion between permit t ing death to ensue from an 

underlying fatal disease and causing it  to occur  by the 

administ rat ion of medicat ion or  other  means provides a 

const itut ionally sufficient  basis for  the State's 

classificat ion.
14

  Unlike the Court , however, see Vacco, ante, 

a t  6–7, I am not  persuaded that  in  all cases there will in  

fact  be a  significant  difference between the intent  of the 

physicians, the pat ients or the families in the two 

situat ions. 

 There may be lit t le dist inct ion between the intent  of a  

terminally-ill pat ient  who decides to remove her  

life-support  and one who seeks the assistance of a  doctor  in 

ending her  life; in  both situat ions, the pat ient  is seek ing to 

hasten a  certain, impending death.  The doctor 's intent 

might  also be the same in prescr ibing lethal medicat ion as 

it  is in  terminat ing life support .  A doctor  who fails to 

administer  medical t reatment  to one who is dying from a 

disease could be doing so with an intent  to harm or  kill that  

pat ient .  Conversely, a  doctor  who prescr ibes lethal 

medicat ion does not  necessar ily intend the pat ient 's 

death —r a ther  that  doctor  may seek simply to ease the 

pat ient 's suffer ing and to comply with her wishes.  The 

                                            
   

13
See Vacco v. Quill, ante, a t  1, nn. 1 and 2. 

   
14

The American  Medical Associat ion  recognized this dist inction  when  

it  supported Nancy Cruzan and continues to recognize th is dist inction  in  

its support  of the Sta tes in  these cases. 
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illusory character  of any differences in intent  or  causat ion 

is confirmed by the fact  that  the American Medical 

Associat ion unequivocally endorses the pract ice of terminal 

sedat ion —t he administ rat ion of sufficient  dosages of 

pain-killing medicat ion to terminally ill pat ients to protect  

them from excruciat ing pain even when it  is clear  that  the 

t ime of death will be advanced.  The purpose of terminal 

sedat ion is to ease the suffer ing of the pat ient  and comply 

with her  wishes, and the actual cause of death is the 

administ rat ion of heavy doses of lethal sedatives.  This 

same intent  and causa t ion may exist  when a doctor  

complies with a  pat ient 's request  for  lethal medicat ion to 

hasten her  death.
15

 

 Thus, a lthough the differences the major ity notes in 

causat ion and intent  between terminat ing life-support  and 

assist ing in suicide support  the Court 's reject ion of the 

respondents' facial challenge, these dist inct ions may be 

inapplicable to par t icular  terminally ill pat ients and their  

doctors.  Our  holding today in Vacco v. Quill that  the Equal 

Protect ion Clause is not  violated by New York's 

classificat ion, just  like our  holding in Washington  v. 

Glucksberg that  the Washington statute is not  invalid on its 

face, does not  foreclose the possibility that  some 

applicat ions of the New York statute may impose an 

intolerable int rusion on the pat ient 's freedom. 

 There remains room for  vigorous debate about  the 

outcome of par t icular cases that  are not  necessar ily 

                                            
   

15
If a  doctor prescribes lethal drugs to be self-administered by 

the patient , it  not  a t  a ll clear that  the physician 's intent  is that  

the patient  “be made dead,” ante, a t  7 (internal quotat ion marks omit ted).  

Many patients prescribed lethal medications never actually take them; 

they merely acquire some sense of control in  the process of dying that  the 

availability of those medications provides.  See Back, supra n . 12, a t  922; 

see a lso Quill, 324 New England J. Med., a t  693 (describing how some 

patients fea r dea th less when they feel they have the option  of 

physician-assisted suicide).  
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resolved by the opinions announced today. How such cases 

may be decided will depend on their  specific facts. In my 

judgment , however, it  is clear  that  the so-called “unqualified 

interest  in  the preservat ion of human life,” Cruzan, 497 

U. S., a t  282, Glucksberg, ante, a t  24, is not  itself sufficient 

to outweigh the interest  in  liber ty that  may just ify the only 

possible means of preserving a  dying pat ient 's dignity and 

alleviat ing her  intolerable suffer ing.  
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